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1. Legislation and Enforcing
Authorities

1.1 Merger Control Legislation
The main enactments covering merger control are the following:

« Law No 21/1996 on competition (the Competition Law), as
further republished and amended;

« the Regulation on economic concentrations (the Merger
Regulation), approved by Order No 431/2017 of the Presi-
dent of the Romanian Competition Council (RCC);

« the Instructions on the concepts of concentration, con-
cerned undertaking, full-functioning joint ventures and
calculation of turnover, approved by Order No 386/2010 of
the President of the RCC;

« the Instructions on the definition of the relevant market
approved by Order No 388/2010 of the President of the
RCG;

« the Instructions on ancillary restraints approved by Order
No 387/2010 of the President of the RCC;

« the Instructions on remedies in the merger sector, approved
by Order No 688/2010 of the President of the RCC; and

« the Instructions on the calculation of the authorisation
tax for economic concentrations, approved by Order No
439/2016 of the President of the RCC.

1.2 Legislation Relating to Particular Sectors
There are no specific merger control rules applicable for par-
ticular sectors.

However, when an economic concentration may affect national
security, an approval from the Supreme Council for National
Defence (SCND) is required.

The procedure concerning the SCND approval is governed by
the Merger Regulation and Decision No 73 of 27 September
2012 of the SCND. Sectors potentially concerned by SCND
approvals, as provided by said decision of the SCND, include
the following:

« citizens’ and communities’ security;

« border security;

« energy security;

« transport security;

« supply systems of vital resources security;

« critical infrastructure security;

« security of informational and communication systems;

« security of the financial, tax, banking and insurance activi-
ties;

« security of the production and circulation of weapons,
munition, explosives and toxic substances;

« industrial security;

« protection against disasters;

« protection of the agriculture and the environment; and

« protection of the privatisation of companies with State capi-
tal or of the management thereof.

1.3 Enforcement Authorities
The main authority entrusted with the enforcement of the merg-
er control regulation is the RCC.

However, the SCND is also involved in the review process when
a concentration may pose risks for national security, as men-
tioned in 1.2 Legislation Relating to Particular Sectors.

2. Jurisdiction

2.1 Notification

The notification of a concentration is mandatory if the thresh-
olds described in 2.5 Jurisdictional Thresholds are met. If there
are any doubts as to whether the thresholds are met, the con-
centration is to be notified.

2.2 Failure to Notify

The failure to notify an economic concentration that meets the
requisite thresholds before its implementation (gun jumping) is
an administrative offence sanctioned with a fine ranging from
0.5% to 10% of the turnover obtained by the notifying party in
the year preceding the sanctioning.

It is noteworthy that special rules apply to the calculation for
non-residents, in whose case the turnover will include:

« the turnover obtained in Romania by each of the Romanian-
registered companies controlled by the infringing party;

« the revenues obtained from Romania by each of the
Romanian-registered companies controlled by the infring-
ing party; and

« the revenues obtained from Romania by the infringing party
that are registered in its financial statements.

The RCC does enforce gun-jumping legislation in practice.
Gun-jumping cases are made public upon the commencement
and end of the investigation (via press releases), and by having
the relevant decision published.

2.3 Types of Transactions
A transaction is caught by the merger control rules where there
is a change of control on a lasting basis resulting from:

« the merger of previously independent companies or parts of
such companies;
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« the acquisition of direct or indirect control over an under-
taking or parts thereof by acquisition of assets, stocks or by
contractual provisions, by natural persons or legal entities
that already control an undertaking or by one or more
companies; and

« the creation of a full-function joint venture (which is an
undertaking established in order to function autonomously
for the long term).

2.4 Definition of “Control”

As per the Competition Law, “control” may derive from rights,
contracts or any other elements that individually or collectively
enable one to have a determining influence over an undertaking
through ownership or usage rights over the entirety or parts
of an undertaking’s assets, or rights or contracts that confer a
determining influence over the structure of said undertaking,
the voting process or the decisions of the management bodies
of such company.

Should acquisitions of minority shareholdings grant the minor-
ity shareholder a determining influence over the target (for
instance, in the context of veto or other voting rights) then such
operation is deemed as an acquisition of control.

Control, whether legal or factual, may also be acquired in com-
mon when two or more natural or legal persons would exert a
decisive influence over an undertaking. However, only transac-
tions that bring a lasting “change of control” to the undertakings
concerned and in the structure of the market are covered by
the merger control rules. Thus, transactions resulting only in a
temporary change of control are not covered.

2.5 Jurisdictional Thresholds

The following thresholds for the notification of a concentration
are to be met with regard to the preceding financial year: the
cumulated global turnover of the undertakings involved exceeds
the Romanian leu equivalent of EUR10 million, and each of at
least two undertakings concerned has obtained in Romania an
individual turnover exceeding the Romanian leu equivalent of
EUR4 million.

2.6 Calculations of Jurisdictional Thresholds
The thresholds are calculated based on the undertaking’s net
turnover, to be computed as per its audited financial statements.

Under Romanian law, the net turnover is the total income
obtained by the sale of products and/or the provision of services
during the last financial year, out of which turnover related fiscal
obligations, exports (including deliveries within the EU) and
intra-group revenues are deducted.

Conversions of foreign currency amounts are made at the offi-
cial exchange rate of the Romanian central bank on the last day
of the relevant year.

After the date of the most recent audited accounts, adjustments
of the turnover should be made in order to reflect the reali-
ties of the undertakings concerned. Hence, turnover resulted
from operations such as acquisitions, assignments or cessation
of activities is to be excluded from the calculation of the thresh-
olds.

2.7 Businesses/Corporate Entities Relevant for the
Calculation of Jurisdictional Thresholds

The following undertakings are relevant for the purpose of cal-
culating the jurisdictional thresholds.

« The undertaking concerned; ie, the actual party to the
relevant concentration.

« Those undertakings in which the undertaking concerned,
directly or indirectly:

(a) owns more than half the capital or business assets; or

(b) has the power to exercise more than half the voting
rights; or

(¢) has the power to appoint more than half the members
of the supervisory board, the administrative board or
bodies legally representing the undertakings; or

(d) has the right to manage the undertakings’ affairs.

« Those undertakings that have in the undertaking concerned
the rights or powers listed in the second item above.

o Those undertakings in which an undertaking as referred to
in the third item above has the rights or powers listed in the
second item above.

« Those undertakings in which two or more undertakings as
referred to in the first to fourth items above jointly have the
rights or powers listed in the second item above.

The parties to the concentration (namely, the undertakings con-
cerned) are deemed to be the following:

« each of the merging entities, in the case of a merger;

o the target and the acquiring company (the seller is not
an undertaking concerned), in the case of acquiring sole
control;

« the acquiring shareholder and the joint venture (the selling
shareholder is not an undertaking concerned), if sole control
is acquired subsequent to joint control;

« each of the undertakings acquiring joint control (while the
newly established undertaking is not considered an under-
taking concerned), if joint control is acquired over a newly
established joint venture;

« if joint control is acquired over a pre-existing company/
commercial activity, the undertakings concerned are, on the
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one hand, each of the companies acquiring the control and,
on the other hand, the pre-existing company/commercial
activity;

in the case of a demerger and subsequent allocation of the
assets thereof to two or more companies, such operation

is deemed as acquiring sole control over said assets and,
hence, the undertakings concerned are, for each operation,
the company acquiring control as well as the assets to be
acquired;

“control is acquired by natural persons if such persons per-
form economic activities and, thus, are classified as econom-
ic undertakings or if they control one or more undertakings,
as defined under the Competition Law; in such cases, the
undertakings concerned are the target and the natural per-
son (including the undertakings they control); and

a merger or acquisition of control between two State-owned
undertakings or by the same public entity is an economic
concentration if prior to the transaction the undertakings
were part of different economic entities with independent
decision-making powers; in such case, both companies are
undertakings concerned.

2.8 Foreign-to-Foreign Transactions

There is no exception provided for foreign-to-foreign transac-
tions, hence these are caught by the Romanian merger control
legislation.

Thus, if the merger control thresholds are met, foreign-to-
foreign transactions must equally be notified to the RCC, irre-
spective of whether the parties have a local presence or assets
in Romania.

There is also no express requirement that the merger has local
effects, but at least two undertakings concerned (and their rel-
evant group, as detailed above) should each meet the Romanian
turnover threshold mentioned in 2.5 Jurisdictional Thresh-
olds. Under practical terms, this normally means that there
will be some effects on the Romanian market.

2.9 Market Share Jurisdictional Threshold

The jurisdictional thresholds do not take into consideration
market shares held by the parties and the lack of a substantive
overlap does not remove the obligation to notify the concentra-
tion, if the jurisdictional thresholds are met.

In any case, the lack of a substantive overlap (meaning aggre-
gated market shares of less than 20% in the case of horizontal
concentrations and neither party holding over a 30% market
share in the case of a vertical concentration) may result in the
notifying party(ies) being able to submit a simplified merger
notice form.

2.10 Joint Ventures

Romanian merger control legislation applies in the case of full-
functioning joint ventures, which are deemed to be those that
fulfil on a lasting basis all the functions of an undertaking and
are autonomous from an operational perspective.

Joint ventures that are not deemed as such will not be subject to
merger control legislation but may be subject to antitrust legis-
lation (ie, legal provisions prohibiting anti-competitive agree-
ments and/or legal provision prohibiting abuse of dominance,
as the case may be) if relevant conditions are fulfilled.

2.11 Power of Authorities to Investigate a
Transaction

The RCC may not investigate a transaction that does not meet
the jurisdictional thresholds for infringements to merger con-
trol legislation. However, where applicable, the transaction may
be investigated by the RCC based on legal provisions prohibit-
ing anti-competitive agreements and/or legal provision prohib-
iting abuse of dominance and/or based on the legal provisions
concerning unfair competition.

The right of the RCC to apply sanctions lapses five years from
the date when the infringement is committed, or, in the case
of repetitive/continuous infringements, the date when the
infringement ceases. If the five-year statute of limitations is sus-
pended or interrupted (eg, written requests for information, the
order of the President of the RCC to launch an investigation,
carrying out dawn raids or the communication of the investi-
gation report), the RCC decision must in any event be issued
within double the limitation period; namely, ten years.

2.12 Requirement for Clearance Before
Implementation

An economic concentration should not be implemented before
the clearance of the RCC is granted. However, there are certain
exceptions where the standstill obligation does not apply and in
certain cases the RCC may upon request grant individual dero-
gations from the standstill obligation, as further described in
2.14 Exceptions to Suspensive Effect and 2.15 Circumstances
Where Implementation Before Clearance is Permitted.

In addition, although not formally required, it is to be expected
as a matter of practice that the RCC will follow the practice
of the European Commission and of the ECJ concerning gun
jumping, including, for instance, the judgment of the ECJ in
case C-633/16 Ernst & Young P/S v Konkurrenceradet (Fifth
Chamber) of 31 May 2018 (Ernst & Young). In this preliminary
ruling, it was stated that the standstill obligation, as provided by
EU laws, must be interpreted as meaning that a concentration
is implemented only by a transaction that, in whole or in part,
in fact or in law, contributes to the change in control of the tar-
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get undertaking. In that case, the termination of a co-operation
agreement, in circumstances such as those in the main proceed-
ings, was not regarded as bringing about the implementation of
a concentration, irrespective of whether that termination has
produced market effects.

2.13 Penalties for the Implementation of a
Transaction Before Clearance

Implementation of a notifiable transaction before its being
cleared by the RCC is an administrative offence punished with
fines from 0.5% to 10% of the turnover obtained during the
preceding financial year.

The RCC does enforce gun-jumping legislation in practice.
Gun-jumping cases are made public upon commencement and
end of the investigation (via press releases), and by having the
relevant decision published.

2.14 Exceptions to Suspensive Effect

The standstill obligation does not prevent the implementation
of a public bid or that of a series of transactions with securi-
ties accepted for trading on a stock exchange (if the operation
is quickly notified and the voting rights are used only for the
preservation of the target’s value).

However, the failing firm defence is not expressly provided
under Romanian law.

The RCC may also grant derogations in certain cases, as fur-
ther described in 2.15 Circumstances Where Implementation
Before Clearance is Permitted.

2.15 Circumstances Where Implementation
Before Clearance is Permitted

Derogation

The RCC may grant derogations from the standstill obligation
in justified cases.

In practice it is useful to have informal contact with the RCC
before the submission of such a request.

The relevant request for a derogation (which can be submitted
before or after the filing of the notification) should contain the
following information in order to be taken into consideration:

« information on the parties (including the relevant sector);

o the description of the transaction and the stages;

« the description of the economic-financial operation of the
parties;

« the practical measures of implementation for which the
derogation is requested;

« the demonstration of the negative effects of the standstill;
and

« the estimation of the impact of the economic concentration
on the relevant market, detailing, in particular, the relevant
market, the market shares of the parties, the important com-
petitors and their market shares, and, in the case of vertical
integration, the market shares of the party acquiring control
on the upstream or downstream market from the relevant
market.

Should the RCC deem the request as justified, it shall grant the
derogation by decision.

Carve-Out Mechanism

The Romanian merger control legislation does not expressly
regulate any carve-out (ie, ring-fence or hold separate) mecha-
nism. On a case-by-case basis, depending on the structure of
the transaction, these would be possible only provided that the
transaction to be implemented following the carve-out would
not fulfil the jurisdictional thresholds for notification in Roma-
nia.

This may be difficult, however, because interdependent transac-
tions (ie, transactions that are deemed not to have occurred one
without the other; transactions that occurred within two years
between the same individual or legal persons are deemed as
interdependent) are qualified as a single concentration by the
Romanian competition legislation.

3. Procedure: Notification to Clearance

3.1 Deadlines for Notification
There are no formal notification deadlines as long as the notifi-
cation is submitted before its implementation.

3.2 Type of Agreement Required Prior to
Notification

Asarule, the notification should be made following the signing
of an agreement, the public offer has been announced or the
control package has been taken over.

However, should the parties be able to prove the intention to
enter into an agreement or to make a public offer, such inten-
tion may be a basis for the notification of a proposed economic
concentration even before the signing of an agreement.

3.3 Filing Fees
There are two fees to be paid in connection with a merger con-
trol filing:
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« a filing fee that is a fixed fee of RON4,775 for the submis-
sion of the notification form and that is to be paid before the
submission of the notification; and

« an authorisation fee, which is to be paid after the decision of
the RCC is issued.

The authorisation fee ranges from EUR10,000 to EUR25,000
for a non-objection decision (a decision taken in Phase I of
the RCC’s merger control assessment) and from EUR25,001 to
EUR50,000 for an authorisation decision (namely, a decision
taken in Phase IT of the RCC’s merger control assessment, where
the RCC detects substantial concerns regarding the potential
anti-competitive effects of the concentration and an investiga-
tion is opened with respect to the same).

3.4 Parties Responsible for Filing
As a rule, the undertakings acquiring control are responsible
for the filing, as follows:

« in the case of mergers, each of the undertakings concerned
is under the obligation to file;

« in the case of acquisition of control, the party acquiring
control must submit the notification; and

« in the case of public bids, the offeror is to file the notifica-
tion.

3.5 Information Included in a Filing

There are two types of forms to be used depending on whether
there is a substantial overlap on any relevant market as a result
of the concentration:

« the simplified form, which comprises much less informa-
tion as regards the conditions of competition on the relevant
market; and

« the complete form, which, in addition to the information to
be filed in the simplified form, requires the following.

The simplified form mainly requires information regarding
the parties, the transaction and the definition of the relevant
market, as well as some basic information regarding the same.

Documents to be Submitted

Usually, the following documents should be submitted with the
notification (certain documents are not to be filed if the simpli-
fied notification form is used):

« certified copies of the document whereby the economic
concentration is established;

« copies of the public offer document;

« certified copies of the audited financial statements for the
year preceding the economic concentration; and

« copies of the minutes of the management body whereby the
transaction has been discussed or excerpts thereof contain-
ing the relevant discussions, and any analyses drafted for the
evaluation of the economic concentration and the evalua-
tion of any of the affected markets from the perspective of
market shares.

The notification forms should be submitted in three copies; two
hard copies and one electronic copy. All appended documents
shall be submitted in original and/or certified copies.

While the notification is to be submitted in Romanian, in the
case of documents to be submitted in a foreign language, sworn
translations thereof should be submitted as well.

3.6 Penalties/Consequences of Incomplete
Notification

As a rule, the RCC requests further information if a notifica-
tion form is incomplete. Moreover, the notification is deemed
“effective” only when all the relevant information is gathered to
the RCC’s satisfaction.

The date when the notification becomes effective is notified in
writing to the notifying party(ies) and is the starting point for
the decision issue terms by which the RCC is bound.

As a matter of practice (and, in particular, where there are
substantial overlaps or other reasons prompting the RCC to
demand the use of a complete notification form), the RCC rarely
finds that a notification is complete as of the date of its filing.
Multiple requests for supplementary information are frequently
addressed to the notifying party before a notification becomes
effective.

3.7 Penalties/Consequences of Inaccurate or
Misleading Information

Providing incorrect, inaccurate or misleading information to
the RCC and delaying the filing of the supplementary informa-
tion requested by the RCC are administrative offences punished
by a fine ranging from 0.1% to 1% of the turnover obtained in
the preceding financial year.

3.8 Review Process

Seven days from the registration of the notification, the RCC is
to confirm in writing to the notifying party whether the notifi-
cation can be considered as validly submitted.

The notification becomes effective at the date of its valid filing
date with the RCC or, when the RCC deems it is incomplete, at
the date when it receives all needed information to its satisfac-
tion. If additional information is required, the RCC will request
same from the notifying party under a deadline that cannot
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exceed 15 days. This deadline can be extended at the request of
the notifying party, in justified cases.

Under practical terms, the RCC usually accepts reasonable
deadline extensions when there are due reasons for the same.

Merger Control Legislation

If the economic concentration does not fall within the scope of
the merger control legislation, the RCC is to inform in writing
the notifying parties of the same within 30 days from the receipt
of a complete notification form.

If the transaction falls within the scope of the merger control
legislation, the RCC shall issue a non-objection decision within
45 days from the effective date of the notification (Phase I assess-
ment) if there is a lack of serious concern regarding the com-
patibility with a normal competition environment, or if there
are serious concerns regarding the compatibility with a nor-
mal competition environment, but the concerns are dismissed
through commitments assumed by the concerned parties.

Concerns and Investigation

If there are serious concerns and these have not been addressed
by satisfactory commitments, the RCC will decide the com-
mencement of an investigation (Phase II assessment) within 45
days from the receipt of a complete notification form.

In the case of a Phase II assessment, within a maximum of five
months from the effective date of the notification the RCC shall
issue:

« a decision rendering the economic concentration incompat-
ible with a normal competition environment, due to the
significant obstacles raised to effective competition on the
Romanian market or a part thereof (in particular, by creat-
ing or consolidating a dominant position);

« a decision authorising the economic concentration; or

« a conditional authorisation decision detailing the obligations
and/or conditions of the concerned parties aimed at ensur-
ing the compliance of the parties with the commitments
assumed.

If the RCC does not adopt a decision within the said timeframes,
the parties can implement the economic concentration (“tacit
approval”).

For more information on how the procedure may be altered
when the SCND is also involved in the review, see 4.6 Non-
competition Issues.

3.9 Pre-notification Discussions with Authorities
Pre-notification discussions are not mandatory, but according
to the Merger Regulation they are strongly advisable. The RCC
recommends, in particular, that such contact takes place at least
two weeks before the proposed filing date if the notifying party
intends to use the simplified form.

In such case, information regarding the parties, the transaction,
relevant market definitions and market shares, and the agenda
for the meeting should be submitted at least five days prior to
the meeting to enable a fruitful outcome.

The existence and content of pre-notification discussion are, as
a matter of practice, not disclosed to the public. However, it is
recommended to indicate in writing to the RCC if any informa-
tion provided (eg, turnovers, market share calculations) should
be deemed as confidential, explaining the reasons for the same.

3.10 Requests for Information During Review
Process

Requests for information from the RCC are common through-
out the review process. The difficulty of such requests ranges
from simple explanations required from the notifying party to
complex economic assessments, on a case-by-case basis.

For more information on the way in which providing incom-
plete or incorrect information affects the timeframe of the
review process, see 3.8 Review Process.

3.11 Accelerated Procedure
The Competition Law does not provide an accelerated proce-
dure for review.

A simplified notification form may be used if:

« two or more companies acquire joint control over an
undertaking provided same does not carry out any, or it is
predicted that it will not carry out any, business in Romania
or carries out insigniﬁcant business in Romania;

« two or more companies merge or acquire joint control over
another business and there is no horizontal overlap between
the parties, provided that the parties are not active in mar-
kets in a vertical relationship;

« two or more companies merge or acquire sole or joint
control in the case of a horizontal overlap, the aggregated
market share does not exceed 20% and any of the parties
active on an upstream or downstream market to another
party does not hold a market share exceeding 30%; or

« one of the parties holding joint control over an undertaking
acquires sole control over same.
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Concentrations Excluded from the Simplified Procedure
However, certain concentrations can be excluded from the
scope of the simplified procedure, for instance:

« when the market is already concentrated and:

(a) the operation would eliminate an important economic
force;

(b) it could unite two important innovators;

(c) the concentration encompassing an undertaking has
products undergoing development; or

(d) where there are indications that the operation would
allow the parties to hinder the expansion of their
competitors;

« concentrations for which the exact calculation of the parties’
market shares is not possible; this may occur, in particular,
when the concerned parties are active in new or underdevel-
oped markets;

« concentrations that may lead to an increase of the parties’
market power; for example, by combining the technological,
financial or other type of resources, even if the parties are
not active on the same market; and

« concentrations in which at least two concerned parties are
present in closely connected markets, etc.

At any time during the review process the RCC may resort to the
complete notification form, when it deems at its sole discretion
that more information is necessary for its assessment.

Simplified Notification

Where the RCC sticks to the simplified notification form, this
does not formally shorten the terms for assessment and issu-
ance of a decision.

However, under practical terms, this usually means shorter peri-
ods for the notifying party’s collection of the relevant informa-
tion and fewer requests for supplementary information, which
altogether may result in a shorter time span, depending on the
specific circumstances of each case.

Moreover, the RCC is usually mindful of the time constraints
related to the transaction and may help with speeding up the
assessment where the parties so request and when the timing
and the quality of the notification allow it.

4. Substance of the Review

4.1 Substantive Test

Economic concentrations meeting the jurisdictional thresholds
are assessed in view of determining their compatibility with a
normal competition environment. In that sense, the RCC evalu-
ates whether an economic concentration can raise significant

obstacles in the way of an effective competition, especially as
part of the creation or consolidation of a dominant position in
the Romanian market or a significant part thereof.

In its analysis, the RCC thus relies on the necessity to protect,
maintain and develop an effective competition in the Roma-
nian market or a substantial part thereof, taking into account,
amongst others, the structure of all relevant markets and the
actual/potential competition thereon.

To this end, the RCC is likely to look at the intermediate and
final consumers’ interest and relevant market features, for
instance:

« the market position of the concerned parties;

« the parties’ economic and financial power;

« the alternatives available to providers and users;

« access to supply sources or markets and any other barriers
(legal or other) to entry and expansion in the market;

« countervailing buyer power;

« the tendencies of the offer and request for the relevant goods
and services;

« efficiencies created as a result of the merger; and

« technical and economic progress.

4.2 Markets Affected by a Transaction

Under Romanian competition law, a market is deemed as ‘affect-
ed’ under the following circumstances: two or more concerned
parties carry out commercial activities in the same relevant
market, if the concentration leads to a combined market share of
20% or more on such market; and one or more concerned par-
ties carries out commercial activities in a market and any other
concerned party holds a share of 30% or more in a downstream
or upstream market, irrespective of whether there is a supplier/
client relationship in place between the concerned parties.

An affected market is deemed to exist where the above condi-
tions occur on Romanian territory or a significant part thereof.
All the relevant product and geographic markets, in any plau-
sible alternative, will be considered in view of determining an
affected market.

Significant Market Impact

The RCC also takes into consideration markets on which the
transaction can have a significant impact; namely, a market
whereon:

« any of the concerned parties holds a market share exceeding
30% and any other concerned party is a potential competi-
tor in such market (in that sense, a party can be deemed as a
potential competitor if it intends to enter the market or if it
has implemented such plans in the previous three years);

10
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« any of the concerned parties holds a market share exceed-
ing 30% and any other concerned party holds important IP
rights in the respective market; and

« any of the concerned parties is present in a product market
that is closely connected to a product market where any
other concerned party is active and the individual or com-
bined market shares of the parties on any of the concerned
parties are 30% or above.

The product markets are closely connected when the products
are complementary (when the use of one product implies the
use of another) or when same belong to the same range of prod-
ucts purchased generally by the same category of clients for the
same final use.

Pre-notification Phase

In order to make sure that they will be using the correct notifica-
tion form, the concerned parties are usually advised to present
in the pre-notification phase, without prejudice to their stance
with regard to market definition, information on all markets
in respect of which there is a doubt or alternative interpreta-
tion that they may be affected or significantly impacted, even if
the parties consider that the respective markets are not actually
affected.

There is no express market share threshold above or under
which competitive concerns are irrefutably deemed to arise or
not, the assessment being done on a case-by-case basis. Thus,
the presence of an affected market, within the meaning men-
tioned above, will not in and of itself give rise to competition
concerns (which depend on many other features of the given
market than just market shares).

Commission Guidelines

Under practical terms the RCC is guided by the principles laid
down in the Commission’s guidelines concerning horizontal
and vertical mergers. These lay down certain market shares and
concentration level thresholds, based on which there are relative
presumptions that competitive concerns are or are not likely.

Thus, in practice, where there is a horizontal overlap giving
rise to a market share of roughly 40%, the RCC will look more
closely at the concerned market. If the concentration levels are
also above those set out in the Commission’s guidelines as pre-
sumably safe, there will usually be concerns that will require
in-depth market studies and assessments, and commitments
from the parties concerned.

4.3 Reliance on Case Law

In its assessment of the case, the RCC relies primarily on its
previous relevant decisions, as well as the practice of the Com-
mission and the EC]J.
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In certain cases it may equally be useful for the notifying party
to present decisions or positions of other national competition
authorities (in particular, those that are part of the European
Competition Network), especially in cases where there is no
available precedent at EU level or in Romania.

4.4 Competition Concerns

The RCC evaluates whether an economic concentration can
raise significant obstacles in the way of an effective competition,
especially as part of the creation or consolidation of a dominant
position on the Romanian market or a significant part thereof.
As part of such assessment, the RCC will look into all types of
effects, including unilateral, co-ordinated, conglomerate, verti-
cal concerns and elimination of potential competition.

4.5 Economic Efficiencies

Within a complete notification form, the parties are to provide
detailed explanations concerning the efficiencies arisen as a
result of the merger, the calculation methodology for same,
the extent to which the consumers and customers can benefit
from the increase in efficiency and the reasons for which such
increase cannot be obtained by other means.

These are not required in the case of simplified merger forms.
However, where efficiencies do arise, depending on the specific
circumstances of the case, it may be recommended for these to
be mentioned nonetheless.

In practice, the RCC does take into account economic efficien-
cies and frequently grounds its decisions, amongst others, on
efficiencies-related considerations.

4.6 Non-competition Issues

If an operation of acquiring control over an undertaking or its
assets gives rise to risks for national security, the government, at
the request of the SCND, shall issue a decision for the prohibi-
tion of said transaction.

For that purpose, when registering a notification of a concen-
tration that may be subject to analysis from a national security
perspective, the RCC informs the SCND, providing details on
the implementation of the transaction, the parties involved, the
activities carried out by the parties, the object of the transaction
and any further details required.

If it is deemed that the transaction does not affect national
security, the SCND shall inform the RCC of the same and the
procedure in front of the RCC shall continue. Conversely, if the
SCND finds that the transaction may affect national security, it
shall prohibit the transaction and the procedure before the RCC
shall cease. The RCC is to inform the notifying party of the same
within ten days from its receipt of such decision.
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4.7 Special Consideration for Joint Ventures
As detailed in 2.10 Joint Ventures, full-function joint ventures
are within the scope of the merger control legislation.

However, this does not exclude the application of Article 101
TFEU and/or Article 5 of the Competition Law regarding anti-
competitive agreements, decisions of associations of undertak-
ings and concerted practices or of Article 102 TFEU and/or
Article 6 of the Competition Law concerning abuse of domi-
nance, if relevant conditions are fulfilled.

This may occur, for instance, if anti-competitive exchanges of
sensitive information take place between parent companies
that may be deemed as actual or potential competitors and/or
if any conditions agreed between the parents are restrictive of
competition.

5. Decision: Prohibitions and
Remedies

5.1 Authorities’ Ability to Prohibit or Interfere
with Transactions

The RCC will usually have a constructive approach towards
transactions and issues will normally be solved, if parties duly
co-operate with the RCC. However, in exceptional cases where
competition concerns are not or cannot be solved, the RCC has
the power to prohibit the transaction.

Thus, a concentration that is found by the RCC to raise signifi-
cant obstacles in the way of effective competition is deemed as
incompatible with a normal competition environment and the
RCC would have to prohibit it. In such case, the parties may
attempt to modify the concentration and/or to provide com-
mitments (remedies) in view of eliminating the competition
concerns and to obtain the merger clearance.

Prohibiting or Reversing a Transaction
If the parties do not do so or the measures proposed are not to
the RCC’s satisfaction, the RCC will issue a decision prohibiting
the transaction. In such a case, the parties may challenge the
RCC’s decision in court. If the court upholds the RCC’s decision,
the transaction may not be implemented.

If the RCC finds that a concentration has already been imple-
mented and that such concentration is incompatible with a
normal competition environment, it may order the parties to
reverse the transaction. If this is not possible, the RCC may
adopt any other adequate measure in order to reinstate the par-
ties to their original standing before the concentration, to the
extent possible.

5.2 Parties’ Ability to Negotiate Remedies

As described in 5.1 Authorities’ Ability to Prohibit or Inter-
fere with Transactions, it is the parties who propose remedies,
while the RCC will analyse whether the remedies offered effec-
tively lead to the exclusion of obstacles in the way of effective
competition.

As a matter of practice, the RCC and the parties collaborate
throughout the procedure to identify, adjust and finalise the
remedies that are both feasible and effective.

Acceptable remedies will most often be structural or, in excep-
tional cases, behavioural.

5.3 Legal Standard

The RCC can only accept commitments that can render the con-
centration compatible with a normal competition environment.
Such commitments have to be able to eliminate competition
problems entirely and to be complete and effective from every
perspective. Also, such remedies should be able to be imple-
mented within a short period.

Structural remedies - in particular, divestments — meet such
criteria only to the extent to which the RCC can conclude, with a
sufficient degree of certainty, that the implementation thereof is
possible and that the new commercial structures are susceptible
of being viable enough in order to guarantee that a significant
distortion of competition will not take place.

Behavioural remedies may be accepted only in exceptional cir-
cumstances, the preferred remedies being in most cases struc-
tural. Behavioural remedies can be accepted only when their
viability is fully guaranteed by effective implementation and
monitorisation, as well as when there is no risk that they will
lead to the distortion of competition. In particular, remedies in
the form of commitments not to raise prices, not to reduce the
variety of products or not to eliminate certain licences, etc will
be deemed not to eliminate competition problems arising from
horizontal overlaps.

5.4 Typical Remedies

Typical remedies include:

« divestment of a viable and competitive business, which may
in turn consist of:
(a) carve-outs;
(b) divestment of assets (trade marks and licences);
(c) alteration of trade marks; and
(d) non-reacquisition clauses;
« transfer to a suitable buyer;
« the sale of the divested activity in a fixed timeframe, subse-
quently to the decision;
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« removal of links with competitors; and

« other commitments such as:
(a) access remedies;
(b) amendments to long-term exclusive contracts; and
(c) other non-divestiture remedies.

The RCC will not consider non-competition issues.

Although it is not entirely excluded that remedies are taken into
account when a transaction is assessed by the relevant authority
from a national security perspective, there is no legal provision
providing for such a procedure in front of the SCND.

5.5 Negotiating Remedies with Authorities

Phase I

During Phase I of the procedure, the parties can present rem-
edies before the notification becomes effective or in two weeks
thereafter. Under practical terms, the RCC will usually inform
the parties of the potential competition concerns before the
notification becomes effective. This will allow the parties and
the RCC reasonable time to assess and adjust the remedies pro-
posed.

In any case, remedies are accepted during Phase I only if the
competition concern is easy to identify and to amend. Thus,
the competition concern should be precise enough, while the
commitments should be very clear, so that the initiation of an
investigation may be excluded.

It is important that the parties submit as soon as possible all
requisite information in order to enable the RCC to evaluate the
potential competition concerns as well as the content, viability
and adequate nature of the remedies.

Phase II

During Phase II of the procedure, the remedies proposed by
the parties have to be submitted with the RCC within 30 days
from the commencement of the investigation. The parties can
request the prolongation of the deadline for a maximum of 15
days for justified reasons. Should the remedies be deemed as
not sufficient, the RCC will accept limited amendments only in
cases where it can be clearly established that, once implemented,
the remedies resolve the competition concerns completely and
without ambiguities.

5.6 Conditions and Timing for Divestitures

Parties are not under the obligation to implement the remedies
before the completion of a transaction. Depending on the nature
of the remedies, the transaction will usually be completed before
remedies are complied with.
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Thereafter, if the parties fail to comply with the remedies, fines
ranging from 0.5% to 10% of the turnover obtained in the previ-
ous financial year may be applied.

Furthermore, in order to determine the parties to implement a
mandatory remedy, the RCC may apply delay penalties of up to
5% of the daily average turnover of the preceding financial year.

5.7 Issuance of Decisions

Decisions issued by the RCC shall be communicated to the par-
ties and shall be published in the Official Gazette of Romania,
part I, at the expense of the infringer/applicant, as the case may
be, or on the website of the RCC.

When publishing the decision, the RCC shall take into account
the legitimate interests of the concerned parties to protect busi-
ness secrets.

5.8 Prohibitions and Remedies for Foreign-to-
Foreign Transactions

Decisions prohibiting transactions have not been issued. Rem-
edies are, however, more frequent and discussions concerning
same come into play whenever competitive concerns are identi-
fied, usually in Phase I of the RCC’s assessment.

The fact that a transaction is foreign-to-foreign has no bearing
on the likelihood of competitive concerns and the need of hav-
ing remedies, as competitive concerns are assessed based on the
effects of the transaction on the Romanian market and not on
the nationality of the parties concerned. Under practical terms,
parties who do not have corporate presence or assets in Roma-
nia (and would thus be foreign) may still have a large sharein a
relevant market in Romania.

6. Ancillary Restraints and Related
Transactions

6.1 Clearance Decisions and Separate
Notifications

Similarly to EU law, restraints that are directly connected to and
necessary for the implementation of a transaction are automati-
cally covered by an authorisation decision. Thus, such restraints
are not analysed individually by the RCC.

If such restraints are not deemed as directly connected to and
necessary for the implementation of a transaction, Articles 5
and 6 of the Competition Law and Articles 101 and 102 of the
TFEU may be applicable.
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Criteria

The criteria regarding the direct connection and necessity are,
by nature, objective and not because the parties deem same as
such.

Thus, such criteria entail that, from an economic perspective,
the restraints relate to the primary transaction and have the
purpose to allow a transition without difficulties from the new
to the old structure of the transaction, after the implementa-
tion of same.

The fact that the restraints have to be necessary for the imple-
mentation of the transaction implies that, in the absence of such
restraints, the concentration cannot be implemented or can be
implemented but in considerably unsure conditions, with sig-
nificantly higher costs, in an appreciably longer period or with
considerable difficulties.

7. Third-Party Rights, Confidentiality
and Cross-border Co-operation

7.1 Third-Party Rights

Third parties may be involved in the process:

« at the RCC's initiative;

« where required by the competition legislation; and

« at their own initiative, where the competition legislation
allows same.

The RCC usually sends requests for information to competi-
tors, suppliers, customers and other public authorities for the
purposes of the competitive assessment, and the third parties
contacted by the RCC would then have an obligation to provide
the information requested by the RCC; under practical terms,
they may also (and often do) take the opportunity to comment
on the (in)compatibility of the transaction with competition
in the relevant market. Competition legislation requirements
include, for instance, the remedies proposed by the parties are
published in view of public consultations and may be accepted
only after the public consultation period has lapsed.

Regarding parties own initiatives, this includes, for instance,
parties who are directly and substantially affected by the imple-
mentation of a concentration prior to its authorisation may sub-
mit a complaint with the RCC that, in turn, may open an inves-
tigation; likewise, parties who can demonstrate an interest may
challenge the RCC decision authorising the concentration and
parties who have sustained a prejudice due to an infringement
to the competition legislation may claim compensation in court

The rights and obligations of third parties differ depending on
the legal grounds of their involvement.

7.2 Contacting Third Parties

During the merger review process, the RCC typically contacts
third parties to gather the requisite information for its competi-
tive assessment. Usually, written questionnaires are sent out to
this end.

The RCC s to consult third parties with regard to any proposed
remedies, for which purpose the draft remedies are published.

7.3 Confidentiality

A press release is usually made public following the submission
of the notification form containing the names of the undertak-
ings concerned, their countries of origin, the nature of the con-
centration, the main activities of the undertakings concerned
and the date of the receipt of the notification.

At the request of the undertakings concerned, in justified cases,
the RCC may not release information before a decision is issued,
but this shall not apply in cases where the complexity and effects
of the transaction require observations from third parties.

A press release is also usually published by the RCC on its web-
site after the adoption of a decision. A non-confidential version
of the decision is also published on the website and/or in the
Official Gazette.

7.4 Co-operation with Other Jurisdictions

Within the notification form the parties must provide infor-
mation as to whether the transaction is being notified in other
jurisdictions, in view of enabling the RCC to make contact with
its peers as per its needs for information and as per good prac-
tices in merger control.

Co-operation between competition authorities at the EU level
is also particularly encouraged, within the framework of the
European Competition Network.

Co-operation at EU Level

If an economic concentration is notified in Romania and at least
one other EU state, the RCC may request the parties’ permission
to send confidential information with regard to the transaction
to the authorities entrusted with the assessment of same from
the other EU states.

As such, the parties will submit a specific form to the RCC
(annex to the Best Practices on Cooperation between EU National
Competition Authorities in Merger Review, adopted within the
European Network of Competition). The confidential informa-
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tion therein cannot be used by the RCC except for the assess-
ment of the relevant economic concentration.

International Co-operation

The RCC may also co-operate with competition authorities
from third-party states, within the framework of the Inter-
national Competition Network. For instance, as per the ICN
guidelines of best practices in merger control, the various com-
petition authorities involved should seek to co-operate in their
review of mergers that may raise competitive issues of common
concern or involve remedial co-ordination. In such a case, the
parties’ consent regarding exchanges of confidential informa-
tion would equally be taken where necessary.

In practice, where it is in their interest to do so, the parties may
need to prompt the RCC to contact other competition authori-
ties.

8. Appeals and Judicial Review

8.1 Access to Appeal and Judicial Review

Decisions adopted by the RCC regarding economic concentra-
tions can be challenged by the parties in front of the Bucha-
rest Court of Appeal within 30 days from the communication
thereof. The decision of the Bucharest Court of Appeal may be
challenged within 15 days from its communication in front of
Romania’s supreme court; ie, the High Court of Cassation and
Justice.

8.2 Typical Timeline for Appeals

It is difficult to provide the approximation of a normal time-
frame for such an appeal, as this very much depends on the
specific circumstances of each case. However, the timeline
should normally not exceed 18 months for the first appeal and
12 months or more for the second appeal.

Although there are examples in practice of successful appeals,
the overwhelming majority of the RCC decisions are upheld
in court.

8.3 Ability of Third Parties to Appeal Clearance
Decisions

Interested third parties can challenge a clearance decision in
front of the Bucharest Court of Appeal within 30 days from its
publication. The decision of the Bucharest Court of Appeal may
be challenged within 15 days from its communication to the
parties in front of Romanias supreme court; ie, the High Court
of Cassation and Justice.
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9. Recent Developments

9.1 Recent Changes or Impending Legislation
A new set of guidelines on merger control was adopted in 2017.

Also, recently, the Competition Law has been amended by
replacing the turnover basis for the calculation of certain fines.

Specifically for non-resident entities (any foreign entity, without
legal personality, that is not registered in Romania), fines con-
cerning mergers shall apply to the following:

« the turnover derived by each of the companies registered in
Romania, controlled by the infringer;

« the revenue obtained in Romania by each of the non-resi-
dent companies controlled by the infringer; and

« the revenue obtained by the infringer in Romania and regis-
tered in its individual financial statements.

9.2 Recent Enforcement Record
Most of the decisions issued during the last years by the RCC
concern merger control.

For instance, in 2019 the RCC authorised 75 economic con-
centrations, out of which one was authorised with remedies.
The latter case concerned the acquisition by a major player on
the fuel distribution market of 8 fuel distribution stations held
by a local player. The case entailed a structural remedy consist-
ing of the sale of four petrol stations, alongside with the assets
required for its daily operation, sufficient for ensuring the viabil-
ity and competitivity of the stations in a certain period from the
communication of the RCC’s decision to an adequate buyer,
approved by the RCC.

The average duration of the RCC’s merger review process was
roughly two months in 2018. Nonetheless, during the same year,
the assessments of the notification submitted via the simplified
procedure took place over 1.7 months on average, while those
notified via the standard procedure, without remedies, had a
duration of 3.3 months on average, as opposed to those cases
where remedies were applied, which took place over 4.8 months
on average.

9.3 Current Competition Concerns

The RCC’s management is focusing on decreasing the timeline
for assessment of economic concentrations, with the declared
aim of reducing same to one month on average for mergers noti-
fied based on the simplified form and two months for mergers
notified based on the complete form.
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9.4 COVID-19

The RCC has continued with the review of economic concen-
trations as usual. From a procedural perspective, however, the
RCC shows more understanding with respect to the burden of
competition procedures and tends to grant longer deadlines
when requiring information and documents from the parties
concerned.
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MPR Partners | Maravela, Popescu & Asociatii is an inter-
nationally recognized and award-winning law firm offering
full services in legal, tax advisory and insolvency matters. The
firm’s clients include large multinational corporations, sound
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